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«Shortly after the attacks
insurers sought to limit
their exposure by filing

with individual State
insurance departments
modified policy language

to include exclusions of

coverage for terrorist acts.
Reinsurers, fortunately,
are not required to file
and seek approval for
reinsurance contract
language and so are free,
subject to market forces,
to apply whatever
language and coverage
their clients will accept
whether willingly or
begrudgingly.»

PRE- SEPTEMBER 11,
2001 SITUATION

At the time of the attacks of
september 11, 2001, traditional
war risk exclusions included va-
gue references to terrorism but
few contained specific and clear
clauses or definitions. A typical
property, all risk or business in-
terruption policy contained an
exclusion of coverage for:

«Hostile or warlike action in
time of peace or war, including
action in hindering, combating
or defending against an actual,
impending or expected attack (i)
by any government or sovereign
power (de jure or de facto), or
by any authority maintaining or
using military, naval or air for-
ces; or (ii) by military, naval or
air forces; or (iii) by an agent of
any such government, power,
authority or forces.»

One can readily see the diffi-
culty in excluding losses arising
from the September 11 attacks
and the lack of a publicly an-
nounced responsibility assumed
for them.

Inland Marine policies typically
exclude coverage arising from:

«All consequences of hostili-
ties or warlike operations (whet-
her there be a declaration of war
or not) and further exclude “The
consequences of civil war, revo-
[ution, rebellion, insurrection or
civil strife arising therefrom, or
piracy.»

Elements of many of these ac-
tions were present on Septem-
ber 11.

Business interruption (loss of
profits, or consequential loss)
policies typically contain a re-
quirement that a physical dama-
ge loss to an insured property is
a condition precedent to cove-
rage. The reduction in business
travel and economic downturn
following the attacks has un-
doubtedly accounted for subs-
tantial economic loss and seve-
ral lawsuits are pending to ad-
dress that issue and gain
coverage under contingent busi-
ness interruption policies.

INSURER ATTEMPTS TO LIMIT
OR EXCLUDE COVERAGE

Shortly after the attacks insu-
rers sought to limit their exposu-
re by filing with individual State
insurance departments modi-
fied policy language to include
exclusions of coverage for terro-
rist acts. Reinsurers, fortunately,
are not required to file and seek
approval for reinsurance con-
tract language and so are free,
subject to market forces, to
apply whatever language and
coverage their clients will accept
whether willingly or begrud-
gingly.

Many insurers use Insurance
Service Office, Inc. (ISO) as their
central policy and rate filing or-
ganization so that an 1SO filing
in one state will, when appro-
ved, be available to all 1SO
members. In November 2001
ISO filed modified policy forms
in all states and jurisdictions to




exclude terrorism coverage
from commercial property and
liability policies. The filing was
subsequently amended for the
exclusion to take effect only if
an insured damage loss of USD
95 million (EUR 25.6 million) or
more had been incurred on a
property policy. For commercial
liability policies a threshold of
serious physical injury to 50 or
more persons is required for the
exclusion to be applicable. If eit-
her threshold is reached the ex-
clusion applies and no coverage
is provided for any loss. Terro-
rism involving nuclear, biologi-
cal or chemical materials is ex-
cluded totally as the thresholds
do not apply and no coverage is
provided for any loss.

A common definition of te-
rrorism is one of the key featu-
res of the wording and, with the
exception of New York and Cali-
fornia, most other states have
approved the ISO wording for
commercial lines. At the time of
writing Florida, Georgia and Te-
xas are still deliberating. No state
has approved, or will approve,
any exclusion on personal lines
policies. Similarly, workers’
compensation insurers have not

been permitted to exclude terro-
rism and, generally, have been
unable to obtain a rate surchar-
ge from the state regulators des-
pite incurring estimated gross
losses of between USD 1.3 and 2
billion (EUR 1.33 and 2.05 bi-
[lion). One of the concerns of
the states rejecting, or not yet
approving, the property exclu-
sionary wording is that the defi-
nition of terrorism used is too
broad and could be applied to
vandalism and hate or bias inci-
dents. In the five states where in-
surers are presently unable to
exclude terrorism they are in the
unenviable position of having to
continue to provide the covera-
ge to their clients on a gross and
net basis as reinsurers have do-
ne an excellent job of unifying in
the exclusion of such risks, ge-
nerally adopting the NMA, or si-
milar, clause definitions. This
has led to a statement by the
President of the New York Insu-
rance Association that: «In New
YorR, every business is able to
obtain insurance coverage for
terrorists risks, except insurance
companies.»

During the hearings of the Na-
tional Association of Insurance

Commissioners (NAIC), compri-
sed of the chief insurance regu-
lator in each state, to consider
the terrorism exclusions propo-
sed by ISO and the companies, a
definition was adopted to be
used as a guide for policy exclu-
sions not covered under any,
potential, federal terrorism rein-
surance program. This definition
reads:

«An act, intentionally dange-
rous or destructive to human [i-
fe, health, tangible or intangible
property or infrastructure, ca-
rried out by a person or group
that is not an agent of a sove-
reign state, but is acting on be-
half of an organization based in
a country other than the United
States, and motivated by politi-
cal, religious or social beliefs.»

As is often the way this con-
tains elements of the approved
[SO exclusionary wording but
with sufficient variances to keep
many lawyers and consultants
busy and prosperous for many
years to come.

THE GROWING

ACKNOWLEDGEMENT OF
THE ECONOMIC
CONSEQUENCES OF LACK
OF TERRORISM COVERAGE
FOR COMMERCIAL RISKS.

After the initial, failed, at-
tempts to gain a federal terro-
rism program to back-stop the
insurance industry a period of
several months of quiet lobb-
ying and work has generated a
renewed sense of urgency to
achieve some sort of safety net
for the industry. Through va-
rious government agencies, the
Bush Administration has beco-
me an increasingly forceful
supporter of a federal program
as a way of ensuring that the
general economic recovery not
be stunted by the refusal of len-
ding organizations to fund
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construction and other real es-
tate projects. Whether this will
be successful remains to be se-
en.

A General Accounting Office
(GAQO) report published in Fe-
bruary 2002 indicated that insu-
reds in major metropolitan area
were experiencing difficulty in
obtaining any coverage against
terrorism or, if available, at an
affordable cost. Construction
projects and large real estate
transactions have been delayed
and, in some cases cancelled. In-
surers have been much more se-
lective in offering terrorism co-
verage, if at all, and, in turn, se-
veral large insurers have
purchased reinsurance protec-
tion to cover at least a portion of
their existing liabilities.

With the gradual shift in expo-
sure back to policyholders the
GAO report acknowledged that
another major terrorist event
would cause a broader econo-
mic impact than the September
11 attacks as the economic cost
would fall more heavily on busi-
nesses than on insurers. This as-
sumes, of course, that such an
attack took place after the inclu-
sion on renewal of most current
policies of terrorism exclusions.
As a result, the GAO concluded
that action by Congress to im-
plement a federal terrorism plan
is «properly a matter of public
policy» and that the failure to
implement such a plan could
have: «debilitating financial con-
sequences for businesses, their
employees, lenders, suppliers
and customers.» The report ack-
nowledges that delay in imple-
mentation will cause the go-
vernment difficulties if it waits to
act until after a further attack as
a plan then would be» difficult to
implement quickly — and extre-
mely expensive.» As noted ear-
lier, this report was issued in Fe-
bruary and by the end of May,
2002 a federal terrorism reinsu-

rance plan appears to be little
closer to being adopted.

THE STATUS OF LEGISLATION

AND PROSPECTS FOR
PASSAGE

After the initial intense industry
lobbying and many and varied
proposals were considered, ar-
gued over and modified, a Bill
(H.R 3210) was passed by the Hou-
se of Representatives on Novem-
ber 29, 2001 which, if enacted
(which it won't be) would be called
the Terrorism Risk Protection Act.

This provides for a complex
formula whereby a three - year
federal government loan guaran-
tee for domestic acts of terrorism
would be activated by one of two
triggers, either an industry-wide
commercial lines retained loss of
USD 1 billion (EUR 1.02 billion) or
more, or by USD 100 million (EUR
102.4 million) in industry-wide
commercial lines losses and for
each affected insurer losses exce-
eding 10% of policyholders’ sur-
plus and 10% of the commercial
lines net written premium. Loans
under the program would be re-
paid by insurers, probably as an
assessment on policyholders.

The industry has not reacted
favorably to this Bill arguing that
the formula is too complex and
some criticism that the activating
triggers are too high. However, at
least it is a plan but it is very much
on hold as the Senate debates
and considers whether to adopt
its own plan, or not adopt any
plan at all. In the event that the
Senate does pass a Bill the proce-
dure is then for a joint House and
Senate conference to be empo-
wered to agree a compromise Bill
for submission back to each
chamber and, if approved, the Bill
is then sent to the President for
signature and enactment.

The current Senate Bill under
consideration since late 2001, pro-

vides for a USD 10 billion (EUR
10.24 billion) industry retention
above which the federal govern-
ment would assume 90% of claims
above that figure. This Bill has be-
come stalled over fundamental
differences between Democrats
and Republicans concerning tort
issues. Republicans, backed by
the Bush Administration, are tr-
ying to prevent a lawyer bonanza
from a terrorist act by prohibiting
punitive damages awards to vic-
tims, limit other non-economic
damages (pain and suffering, for
example) and cap attorneys’ fees.
The Democrats oppose these fea-
tures hence the deadlock.

Prospects for passage have
dimmed in the past month as
conflicting information is disse-
minated concerning the effects
on the economy and, barring eit-
her another terrorist attack or a
major breakthrough over the
main areas of disagreement, at
present it is difficult to see how
the Senate could pass any Bill.
This leaves industry with a huge
problem but one that dissipates
somewhat as insurance policy re-
newals are processed absent te-
rrorism coverage. With exclu-
sions barred in New York and Ca-
lifornia, probably the two states
most likely to be affected by a fu-
ture major terrorist attack, insu-
rers remain very vulnerable.

A turther area of concern, and
where coverage has not been eli-
minated, is the adherence, in
about 50% of states and accoun-
ting for approximately 70% of
property premium income, to the
wording of the Standard Fire Po-
licy. This long used policy langua-
ge contains a war exclusion clau-
se that has been subject to liberal
interpretation in the courts. Con-
sequently, despite the terrorism
exclusion, property insurers
could still be in the unenviable
position of believing they were
excluding terrorist acts yet, for fi-
re losses only, they were not, in
fact, able to so. ]




